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Subpart D—Preassessment Phase
§ 990.40 Purpose. 

The purpose of this subpart is to pro-
vide a process by which trustees deter-
mine if they have jurisdiction to pur-
sue restoration under OPA and, if so, 
whether it is appropriate to do so.

§ 990.41 Determination of jurisdiction. 
(a) Determination of jurisdiction. Upon 

learning of an incident, trustees must 
determine whether there is jurisdiction 
to pursue restoration under OPA. To 
make this determination, trustees 
must decide if: 

(1) An incident has occurred, as de-
fined in § 990.30 of this part; 

(2) The incident is not: 
(i) Permitted under a permit issued 

under federal, state, or local law; or 
(ii) From a public vessel; or 
(iii) From an onshore facility subject 

to the Trans-Alaska Pipeline Author-
ity Act, 43 U.S.C. 1651, et seq.; and 

(3) Natural resources under the trust-
eeship of the trustee may have been, or 
may be, injured as a result of the inci-
dent. 

(b) Proceeding with preassessment. If 
the conditions listed in paragraph (a) 
of this section are met, trustees may 
proceed under this part. If one of the 
conditions is not met, trustees may not 
take additional action under this part, 
except action to finalize this deter-
mination. Trustees may recover all 
reasonable assessment costs incurred 
up to this point provided that condi-
tions in paragraphs (a)(1) and (a)(2) of 
this section were met and actions were 
taken with the reasonable belief that 
natural resources or services under 
their trusteeship might have been in-
jured as a result of the incident.

§ 990.42 Determination to conduct res-
toration planning. 

(a) Determination on restoration plan-
ning. If trustees determine that there 
is jurisdiction to pursue restoration 
under OPA, trustees must determine 
whether: 

(1) Injuries have resulted, or are like-
ly to result, from the incident; 

(2) Response actions have not ade-
quately addressed, or are not expected 
to address, the injuries resulting from 
the incident; and 

(3) Feasible primary and/or compen-
satory restoration actions exist to ad-
dress the potential injuries. 

(b) Proceeding with preassessment. If 
the conditions listed in paragraph (a) 
of this section are met, trustees may 
proceed under § 990.44 of this part. If 
one of these conditions is not met, 
trustees may not take additional ac-
tion under this part, except action to 
finalize this determination. However, 
trustees may recover all reasonable as-
sessment costs incurred up to this 
point.

§ 990.43 Data collection. 

Trustees may conduct data collection 
and analyses that are reasonably re-
lated to Preassessment Phase activi-
ties. Data collection and analysis dur-
ing the Preassessment Phase must be 
coordinated with response actions such 
that collection and analysis does not 
interfere with response actions. Trust-
ees may collect and analyze the fol-
lowing types of data during the 
Preassessment Phase: 

(a) Data reasonably expected to be 
necessary to make a determination of 
jurisdiction under § 990.41 of this part, 
or a determination to conduct restora-
tion planning under § 990.42 of this part; 

(b) Ephemeral data; and 
(c) Information needed to design or 

implement anticipated assessment pro-
cedures under subpart E of this part.

§ 990.44 Notice of Intent to Conduct 
Restoration Planning. 

(a) General. If trustees determine 
that all the conditions under § 990.42(a) 
of this part are met and trustees decide 
to proceed with the natural resource 
damage assessment, they must prepare 
a Notice of Intent to Conduct Restora-
tion Planning. 

(b) Contents of the notice. The Notice 
of Intent to Conduct Restoration Plan-
ning must include a discussion of the 
trustees’ analyses under §§ 990.41 and 
990.42 of this part. Depending on infor-
mation available at this point, the no-
tice may include the trustees’ proposed 
strategy to assess injury and determine 
the type and scale of restoration. The 
contents of a notice may vary, but will 
typically discuss: 

(1) The facts of the incident; 
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